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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the. brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 

correct. 
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(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 



6,738,371 


AYRES 


5-2004 


5,978,387 


SHERMAN 


11-1999 


6,307,836- 


JONES et al. 


10-2001 


6,618,355 


GULLIFORD et al. 


9-2003 


5,793,978 


FOWLER 


8-1998 


6,310,886 


BARTON 


.10-2001 



(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 



Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. Claims 28, 33 are rejected under 35 U.S.C. 103(a) as being unpatentable over Ayres, US 
Patent Number 6,738,371, hereinafter Ayres, in views of Sherman, US Patent Number 
5,978,387, hereinafter Sherman. 
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3. Referring to claim 28, Ayres has taught a method for dynamic control of data transfer by 
a subscriber during an on-going network session (Col 3 lines 25-31), comprising: 

a. receiving a data packet at a gateway device (Col 5 lines 1-2, router 20 
corresponds to the gateway device); 

b. identifying, at the gateway device (router 20), a subscriber (end user 24) 
associated with the data packet (Col 5 lines 1-10); 

c. retrieving from memory a subscriber profile (QOS customer profile 74) that 
includes subscriber-selected bandwidth (Figure 3, Col 8 lines 33-35, 38-44); 

d. determining if a transfer rate for data packet transmission should be adjusted 
based on the subscriber-selected bandwidth (Col 8 lines 33-37, rate adjustment is 
made based on info stored in the profile); 

e. determining if the transfer rate for the data packet transmission should be adjusted 
based on a priority of the data packet (Col 1 line 67-Col 2 line 3, each user 
account indicates a respective level of service priority and packet throughput 
bandwidth, and Col 8 lines 33-37); 

f. adjusting the transfer rate for data packet transmission based on outcome of the 
determination process (Col 9 lines 10-17); 

g. wherein the transfer rate for the data packet transmission may be adjusted at any 
time based on adjustment of the subscriber-selected bandwidth (abstract, lines 4- 
6, Col 3 lines 26-30, dynamically adjusting the rate of packets, Col 8 lines 33-37, 
56-60, rate adjustment are made based on customer QOS profile). 
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Ayres does not explicitly teach adjustable by a subscriber at anytime during the on- 
going session based on adjustment of the subscriber-selected bandwidth during the on- 
going network session. 

However, Sherman teaches wherein the transfer rate for data packet transmission is 
; adjustable by a subscriber at anytime during the on-going session based on adjustment of 
the subscriber-selected bandwidth during the on-going network session (Col 1 lines 62- 
64, Col 2 lines 1 1-54, Col 7 lines 27-30.) 

It would have been obvious to a person with ordinary skill in the art at the time the 
invention was made to incorporate the method for providing bandwidth that is 
dynamically adjustable to the end user's needs as taught by Sherman in Ayres such that 
to have Ayres' bandwidth to be adjustable by a subscriber at anytime during the on-going 
session based on adjustment of the subscriber-selected bandwidth during the on-going 
network session because both Ayres and Sherman teaches inventions relating to 
bandwidth allocation to end-users. 

A person with ordinary skill in the art would have been motivated to make the 
modification to Ayres because Sherman provides a solution when end user cannot 
dynamically change the bandwidth in the connection to adjust carrying rates of data 
transmission (Col 1 lines 57-64), and this dynamic provisioning would ensure that the 
end user is charged to what is actually used (Col 1 lines 64-67.) 
4. Referring to claim 33, Ayres has taught a method for dynamic control of data transfer by 
a subscriber during an on-going network session (Col 3 lines 25-31), comprising: 
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a. receiving a data packet at a gateway device (Col 5 lines 1-2, router 20 
corresponds to the gateway device); 

b. identifying, at the gateway device (router 20), a subscriber (end user 24) 
associated with the data packet (Col 5 lines 1-10); 

c. performing a packet translation function to enable the subscriber to access any 
network without re-configuration of a host device of the subscriber (Col 41ine 67- 
Col 5 line 10, data packet are transferred among Internet and users without the 
need of reconfiguration of router); 

d. retrieving from memory a subscriber profile (QOS customer profile 74) that 
includes subscriber-selected bandwidth (Figure 3, Col 8 lines 33-35, 38-44); 

e. determining if a transfer rate for data packet transmission should be adjusted 
based on the subscriber-selected bandwidth (Col 8 lines 33-37, rate adjustment is 
made based on info stored in the profile); 

f. adjusting the transfer rate for data packet transmission based on outcome of the 
determination process (Col 9 lines 10-17); 

g. wherein the transfer rate for the data packet transmission may be adjusted at any 
time based on adjustment of the subscriber-selected bandwidth (abstract, lines 4- 
6, Col 3 lines 26-30, dynamically adjusting the rate of packets, Col 8 lines 33-37, 
56-60, rate adjustment are made based on customer QOS profile). 

Ayres does not explicitly teach adjustable by a subscriber at anytime during the on- 
going session based on adjustment of the subscriber-selected bandwidth during the on- 
going network session. 
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However, Sherman teaches wherein the transfer rate for data packet transmission is 
adjustable by a subscriber at anytime during the on-going session based on adjustment of 
the subscriber-selected bandwidth during the on-going network session (Col 1 lines 62- 
64, Col 2 lines 1 1-54, Col 7 lines 27-30.) 

It would have been obvious to a person with ordinary skill in the art at the time the 
< invention was made to incorporate the method for providing bandwidth that is 
dynamically adjustable to the end user's needs as taught by Sherman in Ayres such that 
to have Ayres' bandwidth to be adjustable by a subscriber at anytime during the on-going 
session based on adjustment of the subscriber-selected bandwidth during the on-going 
network session because both Ayres and Sherman teaches inventions relating to 
bandwidth allocation to end-users. 

A person with ordinary skill in the art would have been motivated to make the 
modification to Ayres because Sherman provides a solution when end user cannot 
dynamically change the bandwidth in the connection to adjust carrying rates of data 
transmission (Col 1 lines 57-64), and this dynamic provisioning would ensure that the 
:end user is charged to what is actually used (Col 1 lines 64-67.) 

5. Claims 1, 35 are rejected under 35 U.S.C. 103(a) as being unpatentable over Ayres, US 
Patent Number 6,738,371, hereinafter Ayres, in views of Sherman, US Patent Number 
5,978,387, hereinafter Sherman, and in further views of Jones et al., US Patent Number 
6,307,836, hereinafter Jones. 

6. Referring to claim 1, Ayres has taught a method for dynamic control of data transfer by a 
subscriber during an on-going network session (Col 3 lines 25-31), comprising: 
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a. receiving a data packet at a gateway device (Col 5 lines 1-2, router 20 
corresponds to the gateway device); 

b. identifying, at the gateway device (router 20), a subscriber (end user 24) 
associated with the data packet (Col 5 lines 1-10); 

c. retrieving from memory a subscriber profile (QOS customer profile 74) that 
includes subscriber-selected bandwidth (Figure 3, Col 8 lines 33-35, 38-44); 

d. determining if a transfer rate for data packet transmission should be adjusted 
based on the subscriber-selected bandwidth (Col 8 lines 33-37, rate adjustment is 
made based on info stored in the profile); 

e. adjusting the transfer rate for data packet transmission based on outcome of the 
determination process (Col 9 lines 10-17); 

f. wherein the transfer rate for the data packet transmission may be adjusted at any 
time based on adjustment of the subscriber-selected bandwidth (abstract, lines 4- 
6, Col 3 lines 26-30, dynamically adjusting the rate of packets, Col 8 lines 33-37, 
56-60, rate adjustment are made based on customer QOS profile). 

Ayres does not explicitly teach adjustable by a subscriber at anytime during the on- 
going session based on adjustment of the subscriber-selected bandwidth during the on- 
going network session. 

However, Sherman teaches wherein the transfer rate for data packet transmission is 
adjustable by a subscriber at anytime during the on-going session based on adjustment of 
the subscriber-selected bandwidth during the on-going network session (Col 1 lines 62- 
64, Col 2 lines 1 1-54, Col 7 lines 27-30.) 
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It would have been obvious to a person with ordinary skill in the art at the time the 
invention was made to incorporate the method for providing bandwidth that is 
dynamically adjustable to the end user's needs as taught by Sherman in Ayres such that 
to have Ayres' bandwidth to be adjustable by a subscriber at anytime during the on-going 
session based on adjustment of the subscriber-selected bandwidth during the on-going 
network session because both Ayres and Sherman teaches inventions relating to 
bandwidth allocation to end-users. 

A person with ordinary skill in the art would have been motivated to make the 
modification to Ayres because Sherman provides a solution when end user cannot 
dynamically change the bandwidth in the connection to adjust carrying rates of data 
transmission (Col 1 lines 57-64), and this dynamic provisioning would ensure that the 
ti end user is charged to what is actually used (Col 1 lines 64-67.) 

Furthermore, Ayres does not teach a subscriber profile that includes a first subscriber- 
selected bandwidth for information being sent to network and a second subscriber - 
selected bandwidth for information being retrieved from a network, the first and second 
subscriber-selected bandwidth being separate. 

Jones teaches a subscriber service profile, which includes list of what services can be 
granted, and the desired upstream and downstream bandwidth selected by the subscriber 
(Col 9 lines 47-56, Col 4 lines 46-53). 

It would have been obvious to a person with ordinary skill in the art at the time the 
invention was made to incorporate the subscriber-selected upstream and downstream rate 
to be stored in the subscriber profile of Ayres, because Ayres teaches a system which 
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receives upstream data packets from a user and receives downstream data packets from 
the server (Col 5 lines 1-10) and Jones is providing an option for the subscriber to select 
the desired rate for the upstream and downstream data flow (Col 4 lines 46-53). 

A person with ordinary skill in the art would have been motivated to make the 
modification to Ayres because having the subscriber-selected upstream and downstream 
rate stored in subscriber's service profile would provide user's desired service rate as 
taught by Jones (Col 4 lines 46-53). 
7. Referring to claim 35, Ayres as modified teaches an invention as described in claim 33, 
and Ayres does not teach a subscriber profile that includes a first subscriber-selected 
bandwidth for information being sent to network and a second subscriber -selected 
bandwidth for information being retrieved from a network, the first and second 

1 subscriber-selected bandwidth being separate. 

Jones teaches a subscriber service profile, which includes list of what services can be 
granted, and the desired upstream and downstream bandwidth selected by the subscriber 

: (Col 9 lines 47-56, Col 4 lines 46-53). 

It would have been obvious to a person with ordinary skill in the art at the time the 
invention was made to incorporate the subscriber-selected upstream and downstream rate 
to be stored in the subscriber profile of Ayres, because Ayres teaches a system which 

i receives upstream data packets from a user and receives downstream data packets from 
the server (Col 5 lines 1-10) and Jones is providing an option for the subscriber to select 
the desired rate for the upstream and downstream data flow (Col 4 lines 46-53). 
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A person with ordinary skill in the art would have been motivated to make the 
modification to Ayres because having the subscriber-selected upstream and downstream 

' rate stored in subscriber's service profile would provide user's desired service rate as 

i 

, taught by Jones (Col 4 lines 46-53). 
8. Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ayres in views of 
Sherman and Jones and in further views of Gulliford et al., US Patent Number 6,618,355, 
hereinafter Gulliford. 

Ayres as modified has taught an invention as described in claim 1, Ayres has taught 
■ the step of identifying, at the gateway device (router 20), a subscriber (end user 24) 
associated with the data packet (Col 5 lines 1-10); 

Ayres does not explicitly teach the association of MAC address within the data 
packet. 

However, Gulliford teaches a determination is made, when the switch receives a 
transmitted data packet, a physical address of a destination device (MAC address) is 
intended for a subscriber device (Col 12 lines 62-66.) 

It would have been obvious to a person with ordinary skill in the art at the time the 
invention was made to incorporate the association of MAC address with the data packet 
of Gulliford in Ayres such that to have Ayres' system to identify at the gateway device 
the subscriber associated with the data packet by the MAC address within the data packet 
because both Ayres and Gulliford have taught packets communicating within a network. 

A person with ordinary skill in the art would have been motivated to make the 
, modification to Ayres because having the MAC address would allow Ayres' system to be 
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aware of the physical address of a destination device as taught by Gulliford (Col 12 lines 
32-66.) 

9. Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ayres in view of 
Sherman and Jones and in further views of Salkewicz, US Patent Number 6,609,153, 
hereinafter Salkewicz. 

Ayres as modified has taught an invention as described in claim 1, including 
retrieving a subscriber selected bandwidth (Col 8 lines 33-35, 38-44). Ayres has not 
taught where the information is retrieved from the Authentication, Authorization and 
Accounting (AAA) subscriber management interface. 

However, Salkewicz has taught the use of AAA to retrieve access control and identify 
the subscribers (Col 15 lines 13-27.) 

It would have been obvious to a person with ordinary skill in the art at the time the 
invention was made to modify the teaching of Ayres such that to have information 
retrieved from an AAA subscriber management interface, because both Ayres and 
i Salkewicz have taught packet communication with network devices. 

A person with ordinary skill in the art would have been motivated to make the 
modification to Ayres because having an AAA would allow a better security to be 
implemented in Fowler's system though the Authentication, Authorization and 
Accounting as taught by Salkewicz (Col 15 lines 13-27.) 

10. Claim 8-11, 13, 29-32 and 34 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Ayres in view of Sherman and/or Jones and in further views of Fowler, US Patent 

• Number 5,793,978, hereinafter Fowler. 
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1 L Referring to claim 8, 29 and 34, Ayres as modified has taught an invention as described 
in claim 1, 28 and 33, and Ayres has taught the step of retrieving from memory a 
subscriber profile (QOS customer profile 74) that includes subscriber-selected bandwidth 
(Figure 3, Col 8 lines 33-35, 38-44) and the step of adjusting the transfer rate for data 
packet transmission based on outcome of the determination process (Col 9 lines 10-17); 
and Ayres has further taught the delay parameter (Col 6 lines 5-9). 

Ayres as modified has not explicitly taught the limitation of delay period. 

However, Fowler has taught the limitation of delay period (Fowler, Col 1 lines 49-52, 
delay period corresponds to the period of time that message is held until the selected 
amount of bandwidth become available.) 

It would have been obvious to a person with ordinary skill in the art at the time the 
invention was made to incorporate the delay period of Fowler in Ayres such that to have 
the step of determining a delay period for transmitting the packet, and the step of queuing 
the data packet for the delay period before transmitting the packet because both Ayres 
and Fowler have taught data packets in a communication network. 

A person with ordinary skill in the art would have been motivated to make the 
modification to Ayres because having the delay period for data packet transfer would 
give a relief to when a significant amount of packets are attempting to be broadcast or 
transmitted at the same time as taught by Fowler (Col 1 lines 28-40.) 
12. Referring to claim 9, Ayres as modified has further taught wherein the step of 

determining a delay period further comprises determining a delay period based upon a 
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byte size of the data packet (Fowler, Col 53-56, selected bandwidth is based on the 
packet bytes to be send in any one second period.) 

13. Referring to claim 10, Ayres as modified has further taught wherein the step of 
determining a delay period further comprises determining a delay period based upon a 
byte size and a time lapse of a most recently transmitted data packet that was associated 
with the subscriber (Fowler, Col 1 lines 53-56, selected bandwidth is based on the packet 
bytes to be send in any one second period.) 

14. Referring to claim 11, Ayres has taught about the delay period (Col 1 lines 48-52.) And 
it would have been obvious for a person with ordinary skill in the art to have the 
maximum delay period of 2 seconds, because a delay time could be set to a limit of any 
time interval including a maximum of 2 seconds. 

15. Referring to claim 13, Ayres as modified has taught wherein the subscriber network 
session is a wireless network session (Fowler, Col 2 lines 63-67, broadcasting is known 
to be done either wirely or wirelessly.) 

16. Referring to claim 30, Ayres as modified has taught the method of claim 29, the priority 
of the data packet is based on a content of the information in the data packet (Col 1 line 
67 -Col 2 line 3). 

17. Referring to claim 31, Ayres as modified has taught the method of claim 29, the priority 
of the data packet is based on a subscriber selected class of service (Col 3 lines 53-65, 
Col 10 lines 65-67). 
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18. Referring to claim 32, Ayres as modified has taught the method of claim 29, the priority 
of the data packet is based on a subscriber selected reservation of a bandwidth block (Col 
3 lines 53-65, Col 10 lines 65-67). 

19. Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ayres in views of 
Sherman and Fowler and in further views of Barton, US Patent Number 6,310,886, 
hereinafter Barton. Ayres as modified has not taught, the step of queuing the data packet 
using a ring buffer. However, Barton has taught the use of ring buffer for queuing the 
data packet (Col 8 lines 1-3). 

It would have been obvious to a person with ordinary skill in the art at the time the 
invention was made to modify the teaching of Ayres as modified such that to have a ring 
buffer for queuing the data packet, because both Ayres as modified and Barton has taught 
packet communication in a network environment. 

A person with ordinary skill in the art would have been motivated to make the 
modification to Ayres because having the ring buffer algorithm used for queuing packets 
to be sent through is well known and recognized by the practitioners skilled, in the art as 
taught by Barton (Col 7 line 67- Col 8 line 3.) 

(10) Response to Argument 

1 . Appellant argues, Ayres and Sherman fails to teach or suggest retrieving from 
memory a subscriber profile that includes a first subscriber-selected bandwidth for 
information being sent to network and a second subscriber -selected bandwidth 
for information being retrieved from a network, the first and second subscriber- 
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selected bandwidth being separate. In particular, appellant argues the cites 
passage of Jones lacks any disclosure at all regarding two subscriber-selected 
bandwidths. Instead, the cited passage merely describes that users select via a 
subscriber interface device, a variable numbers of upstream and downstream 
bearer channels from the network. There is no mention of the bandwidths of these 
channels, much less that the bandwidths of these channels may be separate and 
subscriber-selected. And there is no disclosure in Jones regarding separate 
bandwidths for the upstream and downstream data channel. 

In response to appellant's argument, Ayres teaches a subscriber profile 
with subscriber-selected bandwidth (Figure 3, Col 8 lines 33-35, 38-44), and 
Jones suggests there are two subscriber-selected bandwidths, and the two 
subscriber-selected bandwidth being separate (Col 4 lines 46-53). As appellant 
indicated, the cited passage describes that users select via a subscriber interface 
device, a variable numbers of upstream and downstream bearer channels from the 
network. However, Ayres states that the upstream communication is 
accomplished over upstream channels 122 with a data upstream channels of 
bandwidth and downstream communication is facilitated over downstream 
channels 124 with a data down stream channels of bandwidth (Col 7 lines 55-60). 
Therefore the upstream and downstream bearer channels from the network, each 
represents an upstream bandwidth and a downstream bandwidth. 
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2. Appellant argues, Ayres does not teach determining if the transfer rate for data 
packet transmission should be adjusted based on a priority of the data packet as 
recited in independent claim 28. 

In response to appellant's argument, Ayres teaches in Col 8 lines 33-37, 
that transmission rate would be adjusted based on the user profile, and in Col 1 
line 67-Col 2 line 4, Ayres indicates, each user profile (customer account) is 
associated with a respective level of service priority, so the subscriber with the 
higher service priority would have a priority on the data packets from his/her 
transmission. 

3. Appellant argues, Ayres fails to teach performing a packet translation function to 
enable the subscriber to access any network without re-configuration of a host 
device of the subscriber. 

In response to appellant's argument, Ayres teaches in Col 4 line 67- Col 5 
line 10, data packet are transferred among Internet and users without the need of 
re-configuration of router, and routing data packet via a router corresponds to 
"performing a packet translation function". Normal operation of data routing 
does not require the re-configuration of a router, and so is the re-configuration of 
the host device unless otherwise indicated a necessary re-configuration. 

4. Appellant argues, The cited passage only refers to a maximum number of 
broadcast bytes to be sent in any one second period and fails to provide any 
mention of a time lapse of a most recently transmitted data packet that was 
associated with the subscriber as recite in claim 10. 
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In response to appellant's argument, the Examiner agrees with the 
appellant, claims 10 should be allowable if rewritten in independent form 
including all of the limitations of the base claim and any intervening claims. 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 
Related Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 
Respectfully submitted, 
Liangche Alex Wang -j^j 
September 25, 2007 
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